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The Construction of an Independent Maternity Security System

Ye Jingyi Shi Xiaowei

[ Abstract ] Despite continuous improvements over the years, the existing maternity
protection system cannot effectively alleviate the “motherhood penalty”. The core issue was not
insufficient protection, but the long-standing, highly intertwined nature of maternity benefits
with labor laws, resulting in a misalignment of responsibilities. Consequently, public costs
associated with childbearing are improperly shifted onto employers as labor costs, leading
employers to often view women of childbearing age as potential risk factors in hiring, promotion,
and job assignments. Simultaneously, labor law has been burdened with public policy objectives
beyond its inherent capacity, compressing workplace health protections and anti-discrimination
rules. This has blurred institutional boundaries and obscured workers’ avenues for redress.
Consequently, it is imperative to promote the independent development of maternity protection
systems and appropriately disconnect them from labor law. The key lies in reallocating
responsibilities between the two systems based on the threshold of “capacity for responsibility”.
Labor law, meanwhile, should return to its core function of workplace governance, focusing on
foreseeable and controllable workplace risks for employers. This entails strengthening job
retention, reasonable accommodation measures, the principle of equal treatment, and effective
redress mechanisms. To ensure the effective deregulation, a guiding framework can be
established. In other words, the regulatory objectives should ensure legislative purposes align
with institutional means and prevent cross-domain application from creating new functional
imbalances. It is desirable to use vulnerability generation mechanisms as a standard to
distinguish between physical needs and structural disadvantages, thereby allocating
corresponding protection systems. It is also desirable to apply anti-stereotyping principles to
eliminate institutional designs that automatically translate women’s physiological differences into
fixed social role assumptions.

[ Key words | employment relationship, legal incentives, gender discrimination, maternity

leave,, maternity protection system
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