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Charitable Trust System in the Post—charity Law Era:
Reflection and Reconstruction

Li Dejian
(Law School, Zhejiang University of Technology, Hangzhou 310023, China)

Abstract: A charitable trust includes three elements, i.e., its charitable nature, fiduciary nature and
identity attribute. After the promulgation of the Charity Law, the development of charitable trusts is
faced with problems, including the ambiguous definition of charity, insufficient fiduciary duties, and
inconsistent identity, which inhibit its development and induce further problems such as moral hazard
and unbalanced interests. The study finds that the deep-seated reason for these problems is that the
Chinese law accepts conflicting concepts of charity, emphasizes the civil law tradition rather than the
fiduciary theory, and judges a charitable trust by its activity rather than its identity. To better regulate
and promote the development of charitable trusts, it is necessary to rebuild the legal system surround-
ing it by taking China's specific conditions into consideration. Regarding the charitable trusts, the law
should (1) expand its scope and purpose, specifically detailing the principle of public benefit and
strengthening the autonomy of the civil society; (2) improve the special rules concerning fiduciary du-
ties by clarifying their types, detailing rules and establishing voluntary trusteeship; and (3) clarify their
status of unincorporated charitable organizations and implement the rules for the integration of charita-
ble organizations.

Key words: charitable trust; charity law; charitable nature; fiduciary nature; identity attribute
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